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1. MR JUSTICE SULLIVAN: This is an application for judicial review to quash a decision of the Respondent to treat Mr Berisha's application for housing benefit as withdrawn and to require him to make a fresh application for a backdated payment. 

2. The facts can be set out briefly: Mr Berisha is a refugee whose means are such that he is dependent upon housing benefit to keep a roof over his head. He obtained a tenancy in September 1994 of Flat 7, 6 Talbot Square, London, W2. The rent was £275 a week. He claimed, and the Respondent paid, housing benefit. He had to make a second claim in April 1995. When he made that claim the Respondent asked him to provide proof of various matters; his income, the income of Mr Ibrahimi, who lived in the premises and, importantly, proof of the rent that he was paying, for example, by way of a letter from his landlord. 

3. Mr Berisha asked his landlord to write to the Respondent confirming the amount of the rent. The Respondent wrote to Mr Berisha reminding him of the need to provide proof of his income, of Mr Ibrahimi's income and of the rent. 

4. Mr Berisha provided what information was within his power to give; that is to say, proof of his and Mr Ibrahimi's incomes, but the information about the rent was missing. It seems that in March 1995 the landlord did write to the Respondent confirming the amount of the rent, but the Respondent did not receive that information. 

5. The consequence of that is that by virtue of Regulation 78(1) of the Housing Benefit (General) Regulations 1987, the information was not given to the Respondent. 

6. The Respondent, not having received the information, wrote to Mr Berisha asking, again, for proof of his income, for Mr Ibrahimi's income and proof of the rent. Mr Berisha, for reasons corrected with problems related to the communal postbox at the flats, said that he did not receive this letter. 

7. The effect of Regulation 78(2) is that a document sent by post from the Respondent is deemed to have been given to him, notwithstanding the fact that he did not in fact receive it. 

8. The letter that is deemed to have been given to him said this: 

"if I do not hear from you within the next two weeks, I will assume that you wish to withdraw your application." 

9. Then it repeats the information that was asked for. 

10. The Respondent, on 30th May 1995, not having received the information that was still outstanding, wrote to Mr Berisha stating that it had treated his claim as being withdrawn. Unfortunately, a copy of that letter is not available. Mr Berisha says that he did not receive it for the reason that I have already given. 

11. However, it is clear that that was the approach of the Council. They treated his claim as having been withdrawn, and that is confirmed in a subsequent letter of 14th November 1995, which is in the court bundle. 

12. The question is, were they entitled to treat his claim as withdrawn and to require him to make a new application, if he wished to claim housing benefit for the period in question, for a backdated payment. 

13. By way of background, I add that such a claim has been made. It has been refused. Reasons have been sought, but that matter is not before me in this application. 

14. The relevant regulations are the Housing Benefit (General) Regulations 1987. 

Regulation 72(1) states that: 

"Every claim shall be in writing and made on a properly completed form approved for the purpose by the appropriate authority or in such written form as the appropriate authority may accept as sufficient in the circumstances of any particular case or class of cases and be accompanied by or supplemented by such certificates, documents, information and evidence as are required in accordance with regulation 73(1) ..." 

15. Regulation 73(1) provides: 

"A person who makes a claim shall furnish such certificates, documents, 
information and evidence in connection with the claim, or any question arising out of it, as may be reasonably required by the appropriate authority in order to determine that person's entitlement to housing benefit, and shall do so within 4 weeks of being required to do so or such longer period as the appropriate authority may consider reasonable ..." 

16. Regulation 74 deals with the amendment and withdrawal of claims. It is as follows: 

"(1) A person who has made a claim may amend it at any time before a 
determination has been made on it, by a notice in writing delivered or sent to the designated office and any claim so amended shall be treated as if it had been amended in the first instance. 

(2) A person who has made a claim may withdraw it at any time before a 
determination has been made on it, by notice to the designated office, and any such notice of withdrawal shall have effect when it is received". 

17. Regulation 76 deals with who is to make a determination. In the present case, it is the appropriate authority, the Respondent. Regulation 76(2) provides: 

"(2) An authority shall be under no duty to determine a claim- 



(a).....


(b) where the claimant has failed to satisfy the provisions of regulation 73 ... 


(c) where the claim has been or is treated as withdrawn under regulation 74 ... 

(d).......


(3) Every claim shall be determined by the appropriate authority within 14 days of the provisions of regulations 72 and 73 being satisfied or as soon as reasonably practicable thereafter." 

18. Mr Knafler, on behalf of the Applicant, accepts that the Respondent was entitled to require him to provide a letter from his landlord confirming the level of the rent payable. He accepts that by virtue of the provisions of Regulation 78(1), which I have mentioned, he must be treated as not having complied with that request, because the Respondent did not actually receive the landlord's letter. He further accepts that Mr Berisha's failure to comply with the Respondent's request for evidence from the landlord about the rent meant that the Respondent was under no duty to determine his claim for housing benefit by virtue of Regulation 76(2), but, he submits, although the duty to determine the claim had gone, the Respondent still had power to determine Mr Berisha's claim, pursuant to Regulation 76. The Respondent chose not to exercise that power and simply decided to treat the claim as withdrawn. 

19. Mr Knafler submits that they have no power to treat a claim as withdrawn. There is simply no such power to be derived from the regulations. Regulation 74 deals with the manner in which claims can be withdrawn, it can be withdrawn only by Mr Berisha. There has to be a notice to the designated office to that effect and, specifically, unlike Regulation 74(1), which enables the authority to treat certain amendments as having been made, there is no provision enabling them to treat a claim that has not been withdrawn as having been withdrawn. 

20. He submits that if one looks at Regulation 73(1) the Council has power to extend the period within which information may be supplied after the expiration of the four week period. He says that there is no express limitation placed upon the power of the Council to extend the period, such that they must do so within the four weeks. 

21. If that period is extended, then going to Regulation 76(2)(b) the claimant will satisfy the provisions of Regulation 73 so that Regulation 76(2) will not bite, Regulation 76(3) will come into play, and there will be an obligation to determine the application. 



22. Mr Jones, for the Respondent, submits that the overall scheme provided for by the regulations, consists of three elements: the requirement upon Mr Berisha to use the correct form, the requirement to provide the correct evidence in 
support of his application, and the importance of complying with the stringent time limits relating to the supply of information. He says that it is a tight administrative framework intended to give tight time periods for compliance. 

23. In that context he submits that the power to extend time under Regulation 73 cannot be exercised retrospectively, that is to say, after the expiration of the four week period. If he is wrong about that, he submits that looking at Regulation 76(2)(b) Mr Berisha will have failed to satisfy the provisions of Regulation 73 and, therefore, the authority will be under no duty to determine the claim and, therefore, the subsequent provision of the information cannot revive that duty. 

24. Mr Jones submits that whether or not the use of phraseology such as 
"treating the claim as withdrawn" was correct, the fact of the matter is that the Council has considered whether to extend time under Regulation 73(1), it has refused to do so and so Mr Berisha must seek his remedy by making a new claim for a backdated payment. 

25. This is a short point of interpretation under the regulations. The 
Respondent's powers and duties are set out in considerable detail in the 
regulations which provide a comprehensive code. In those circumstances, I do not think it appropriate for the Court to seek to supplement such a detailed code merely because it might be administratively convenient to do so, given the very large number of claims mentioned by Mr Jones. 

26. The draftsman clearly considered whether applications could be withdrawn and if so, by whom and in what circumstances. 

27. Since Regulation 74(2) deals with the persons by whom, and the circumstances in which, applications may be withdrawn; that is to say, by Mr Berisha and by notice to the designated office, it would in my view be wrong to imply any wider power either to treat an application as withdrawn or to effectively strike it out. 

28. The matter having been specifically addressed in the Regulations, it is not possible to confer more extensive powers upon a housing benefit authority by implication, however convenient that might be. 

29. It is true that Regulation 76(3)(c) states that an authority shall be under no duty to determine a claim where a claim has been or is treated as withdrawn under Regulation 74. 

30. However, it will be noted that paragraph 6 does not simply state there is no duty to determine a claim where it has been or is treated as being withdrawn. There is the further reference tying the withdrawal back to Regulation 74. When one goes back to Regulation 74, one can see that whilst it allows amendments to be treated in certain circumstances as if they had been made, there is no such provision in respect of the withdrawal of an application. There is simply no power to treat an application as withdrawn if it has not in fact been withdrawn by the person who made the claim by notice to the designated office. It is common ground that that did not happen in the present case. 

31. Does that mean that failure to observe the requirements to provide 
information within the tight time limits will have no effective sanctions, so there will be numerous claims left in limbo? The answer is no. It is plain from Regulation 76 that if there is any failure to provide information within the timescale set out in the regulations, the authority is under no duty to determine a claim. The regulations are very carefully drafted. If the draftsman had intended to say the authority shall not determine a claim, as opposed to shall be under no duty to determine a claim, I have no doubt that he would have said so. 

32. The distinction between powers and duties is well established throughout the field of administrative law. Thus, in my judgment, the fact that Regulation 76(2) provides that in the four instances listed, an authority shall be under no duty to determine the claim, does not mean that the authority has no power to determine a claim if those four circumstances exist. 

33. If the power remains then, of course, the Council has a discretion as to whether or not to exercise it. The discretion would not be entirely unfettered. It would have to be exercised reasonably in a Wednesbury sense. In deciding whether to exercise their power to determine the claim, where there has been a failure to satisfy Regulation 73, no doubt the housing benefit authority would consider all the relevant circumstances. In my view, such circumstances would include, for example, whether the failure to comply with time limits or with the provision of a particular piece of information was due to deliberate default on the part of the Applicant, or whether it was due to some muddle in the postal system, whereby a letter had apparently gone astray. 

34. I do not consider that one is particularly assisted by Regulation 76(3). It is plainly subject to Regulation 76(2), but I do consider that the proposition that an application can remain alive, even though the local authority is under no duty to determine it, is supported by Regulation 73(1). 

35. In my judgment, the housing benefit authority is not limited in its power to extend time, such that the extension must be given within the four weeks set out in the regulation. A retrospective extension is, in my view, permissible. If the draftsman of the regulations had wished to provide that an extension could be granted only if application for it was made within the four weeks, then it would have been easy to say so, and given the detail which is contained within these regulations, I have no doubt that if that had been the intention it would have been incorporated in the regulations in express terms. I can see no good reason why the housing benefit authority's power should be fettered in that way, if, for example, a crucial piece of information arrives (through no fault of the Applicant's) one day after the Council required it to be delivered. 

36. The Council might decide that they would not extend time, but it would be distinctly odd if they had absolutely no power to extend time, even though they thought that on the merits of the case there was a perfectly sensible explanation for the delay. 

37. If time is retrospectively extended for the submission of evidence under Regulation 73 then, going to Regulation 76 (2)(b), in my judgment, the claimant would have satisfied the provisions of Regulation 73 and the housing benefit authority would then not be subject to the constraint in Regulation 76(2), but Regulation 76(3) would come into play and there would then be a duty to determine the claim. 

38. Even if time is not extended under Regulation 73(1) so that Regulation 76(2) still bites, that is to say, the Council is under no duty to determine a claim because the claimant has failed to satisfy the provisions of Regulation 73, the Council, in my judgment, still has a power to determine the claim. 

39. Mr Knafler gave instances where the Council might wish to exercise that power in an Applicant's favour. For example, although the information required by the Council, pursuant to Regulation 73 had not been supplied, different information might have been supplied either by the applicant or by some third party which was of equally probative value. The Council, on looking at the matter, might come to the conclusion that after all they had sufficient information to satisfy themselves so as to enable them to determine the 
application. 

40. I am satisfied, therefore, (a) that the Council did not have power to treat this application as withdrawn; (b) that they do have power to determine it; (c) that that power is not an unfettered discretion and it must be exercised reasonably in the Wednesbury sense. 

41. I do not think it is an answer to this application for the Council to say, "we have considered whether to grant extra time under Regulation 73(1), and we have refused it". That decision was taken against the background that the Council appeared to be under the impression, in my view mistakenly, that they were entitled to treat this application as having been withdrawn. If they were not so entitled, then the starting point is erroneous and the decision should be quashed so that they can reconsider the matter pursuant to the discretion and that, in my judgment, they have. 

42. It follows that this application must be allowed. 


43. MR KNAFLER: My Lord, can I raise one matter arising out of your Lordship's judgment? Your Lordship has referred to a discretion to determine the claim, which must be exercised in a Wednesbury sense. 


44. MR JUSTICE SULLIVAN: Yes, a power to determine. 

45. MR KNAFLER: Yes. That power must be exercised reasonably in a Wednesbury sense and that power continues to exist. 


46. Your Lordship has not expressly referred to the power or discretion under Regulation 73(1), to extend time retrospectively on reasonable grounds being shown. I simply raise that at this stage. 


47. MR JUSTICE SULLIVAN: I have referred to it, I have said, contrary to the Council's submission, that I consider that the power can be exercised after the expiration of the four weeks, so plainly the power exists. 


48. MR KNAFLER: Of course, your Lordship did mention it in the course of the judgment. The conclusion was that the power remained to determine the claim, but I understand the power also remains to extend time under Regulation 73 on reasonable grounds being shown, and there would then be a duty to determine the claim. 


49. MR JUSTICE SULLIVAN: I am sure that a careful reading of the judgment will lead you to that conclusion as it will lead the Council to that conclusion. 


50. MR KNAFLER: I am trying to be helpful and not tedious. 


51. MR JUSTICE SULLIVAN: Not at all. Mr Jones, that was your understanding ---- 


52. MR JONES: I thought your Lordship had dealt with it. 


53. MR JUSTICE SULLIVAN: Certainly, it is my understanding that I did not accept Mr Jones' submission that the power to extend time could only be exercised within the four weeks, therefore, it still exists. It goes without saying that it has to be exercised in a Wednesbury sense and I did specifically deal with the question that if it was exercised, that Regulation 76(2) would not bite. 


54. MR KNAFLER: My Lord, yes. I ask for some relief. Firstly, certiorari to quash the decision of 30th May 1995, which is the decision to treat the claim as withdrawn. 


55. MR JUSTICE SULLIVAN: Since this is a public authority, it seems to me, if that decision is quashed, I am sorry, Mr Jones, I interrupted you, but my idea was that the public authority, I am sure if Westminster does not appeal then they will simply abide by the terms of the judgment so a declaration in the terms of the judgment would suffice, is that what you were going to suggest? 


56. MR KNAFLER: Yes. As I understand it, if Westminster do not appeal they will exercise their discretion under Regulation 73(1) and consider whether reasonable grounds exist. 


57. MR JUSTICE SULLIVAN: I do not need a step by step guide as to Westminster as they will do the lawful thing once the law has been set out by the Court. 


58. MR JONES: We treat the letter as being quashed. I do not think one needs to go any further. We do not have the letter to deliver up, but I think that will be fine, I cannot see any difficulty in that. 


59. MR JUSTICE SULLIVAN: Very well. What I intend to do, 

60. Mr Knafler is to say ---- 


61. MR KNAFLER: I was rather assuming that there would be certiorari at least. 


62. MR JUSTICE SULLIVAN: Yes. I was going to say, certiorari to quash the 
decision to treat the application as withdrawn. A declaration in the terms of this judgment. That seems to me, since your application is not withdrawn, they then have to deal with it somehow, they will deal with it in accordance with this judgment, if they do not appeal. 


63. MR KNAFLER: Finally, I ask for the costs and for an order for Legal Aid Taxation. 

64. MR JONES: I have no say on costs. 

65. MR JUSTICE SULLIVAN: The Applicant's costs to be paid by the Respondent and Legal Aid Taxation. 


66. MR JONES: My Lord, we obviously came here knowing this was an important question of construction, indeed your Lordship's judgment is extremely valuable as to the constructions given for future reference. Therefore, however, on the importance of it, I ought to ask for leave to take this matter forward, as matters of construction can always be looked at differently by other parties, and it is the importance that I underlie. There is tremendous value in your Lordship's judgment, but on the other hand, it is bearing in mind other people can take different views, I seek leave. 


67. MR JUSTICE SULLIVAN: Would you oppose that, Mr Knafler? I suspect you would have made the same application if it had gone against you on the same ground. 


68. MR KNAFLER: Certainly, on similar grounds. I see the force in everything that my learned friend has said. I just say this: on the final analysis, it is clear that there is no power to treat the claim as withdrawn. Important though it is, it is a clear point at the end of the day and because of that, I make the submission that Mr Jones should seek leave from the Court of Appeal, whilst appreciating the force of the points he has made. 



69. MR JUSTICE SULLIVAN: Points of construction are notoriously clear, that is to say, they are clear to two parties in completely opposite directions and, therefore, I think this is an appropriate case to give leave because it clearly is an important although a narrow point. It is an important point which can affect many applicants for housing benefit and many housing benefit authorities, so I think it is appropriate to give leave. 



70. MR KNAFLER: There is no stay of execution, as it were, in relation to Mr Berisha personally. 



71. MR JUSTICE SULLIVAN: It was not asked for, and the mere granting of leave would not operate as a stay. 



72. MR KNAFLER: I did not want there to be any doubt about that. 



73. MR JUSTICE SULLIVAN: You are not submitting there ought to be. It seems to me you can pursue your point of principle and still consider the application. 



74. MR JONES: I suppose the problem with that is, if we resolved -- obviously we would have to do it within a specified time, which would obviously be done before the Court of Appeal's decision is made. On the other hand, I am very conscious on this fact, of course, of the circumstances of Mr Berisha and I would not want to hold it up on that basis. 


75. MR JUSTICE SULLIVAN: Mr Jones, what I am going to say is, if you did want any sort of stay, that is the sort of thing you ought to ask the Court of Appeal for, because they would be in the best position to know whether they thought there was some prospect they might allow the appeal, so that will be the way to deal with that. 


76. The 86A, what is sought to be quashed there is three decisions, 30th May, November 1995 and 12th March 1996 and a failure to determine. As I understand it, once we have dealt with 30th May 1995 they are the ones we have not been concerned with today, is that right? 



77. MR KNAFLER: That is right, my Lord. 



78. MR JUSTICE SULLIVAN: So that is correct. 
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